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Most respectfully, all three doctors who examined 
and/or treated Mr. Kevalson reached the same conclusion about 
his state of health and his ability to stand trial. All of the 
records and documents are submitted as part of this motion to 


substantiate such conclusion, 


15. Prior to my becoming ill, and at the present tire, 
been irpessible for re to prepara this cese with respect 
facts. Mr. Shaw has reported the seme conclusion to me 
meeting with Mr. Kevelson while I waa ill. Mr. Kevelson 

constantly complaining of heart pein, particularly when 
cer tension and stress and, unquestionaLly, he is unable to 
ncentrate on the facts to be discussed which are necessary 
in orcer for we to prepare for his defense. The defendant does 
not perform any work, labor or services in connection with his 


business and has received no compensation since July 1974. 


MUREPORZ, counsel respectfully prays that this Honorable 
Court grant the relief requesteé herein ordering a continuance 
or, in the alternative, a medical severance be cranted to Nathan 
Kevelson, based on the fact that he is medically unable to stand 
trial because of a severe heart ailrent, and for auch other and 
further relief as to this Court may seen necessary, proper, and 
in the intereets of justice. 


Respectfully Subritted, 


‘ork, New York 
er 3, i974 UYMALI L. ZOLOTO, Attorney for 
Defendant Nathan Kevelson 
€9G Macison Avenue 
New York, kew York 10022 
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M THIS MAY CONCERN: 


On August 26, 1975 I examined Mr. N. Kevelson 
again and am writing a report of my findings plus a summary 
of his previous condition. There was a worsening of the 
patient's condition on this examination, in that he now come 
plained of more increased shortness of breath with exertion, 
than was noted previously. He, also, noted that with walking, 
even at a normal rate, he would have to stop after one block 
because of angina of effort. At times, the chest pain which 
occurred was associated with numbness in his hands. The blood 
pressure was 130/80 mn., and the heart was pacing at a rate of 
72 with occasional irregularity. The electrocardiogram showed 
fair pacemaker functioning with a sinus bradycardia and P waves 


that occasionally conducted. The heart was entarged to percussion 


and auscultation, and the sounds were diminished. The liver was 
palpable. 


It was my feeling that his condition of coronary 
artery disease with anginal syndrome and "sick sinus syndrome" 
had deteriorated somewhat. lL urged the patient to keep a 
supply of nitroglycerine with him and to curtail his activities 
even more than previously. 


Because of the deterioration of his underlying 
heart disease, I do not believe that it is possibie for’ this 
man to stand trial. The anxiety and tensic’: associated with 
this could be hazardous to him, and the risk of even more 
permanent damage could follow such an ordeai. 


Yours very truly 
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yf iL 
Nyoyenen tot) 


BENJAMIN ROSENBERGI\, 


ROAD 


BROOKLYN, N. Y. 11218 


INGERSOLL 9-4600-1 


M.D. 


September 9, 1975 


RE: NATIIAN KEVELSON 


rst consulted we on July 31, 1967 because 
ptows referable to his gout and obesity. Examination 


of sy 
revealed that he was normotensive, his lungs were clear, 
the chest x-ray showed sone prominence of the left ventricle 
and tortuous aorta, and I considered this the beginning de- 
velopment of possible heart didease. However, the clectro- 
cardiogram was normal. The patient subsequently consulted 
i@ in July, 1969, at which time, the diagnosis of Pagets 


a | « si « 


twas mace, X-ray of the $j ine was done by the office 


uf Dr} N, Nathanson, et. al., 20 Cortelyou Road, Brooklyn, 
New York, after complete sheletal Survey showed the presence 
Of typical sclerotic Paygets Disease involving the left ilium 


extending into the ischium. There was some involvement of 
the wight alium and ischium to a somewhat lesser degree. 
Eviargement of the prostate was noted, at that time, as well. 


In 1971 the patient complained of mild dyspnea and exertion 
nd exemination showed the left ventricle to be enlarged with 
a tortuous aorta, The patient was advised that he had arter~ 


Losclerotic heart discase with some enlargement of the heart. 


The patient was referred to Dr. G. Wise of Mas onides Medical 
Center of Brooklyn, who confirmed the diagnosis of hypertrophy 


€ 

of the prostate and congestive prostatitis. The electrocardio-=- 
ken in 1969 was within normal limits, however, the one 

taken in 1971 showed some Slowing of the heart rate to 50 to 

92 per minute. 


In August, 1972 the patient again consulted me and the eclectro- 
eardiogram showed a more marked sinus bradycardia and sinus 
reiiythnia with a rate of 32 through 55 per minute. The 


patient was advised to limit his activities more and to con« 
sult me more frequently. in January, 1973, the patient had 
junctional bradycardia with a rate of 42 per minute. In 
May, 197% he was found to be in atrial flutter with a 2:1] 
and 4:1 ventricular response and an average rate of 85 per 
minute. At that time Mr. Kevelson was treated with dicoxin 
ind qwainidine, but reacted poorly to this medication and we 
had to stop.these. On June 27, 1974 the patient's heart rate 
was 33 beats per minute. Digoxin therapy had been stopped on 
June 27, 1974.4 


Dre Simon Dack saw this patient in consultation on July 8, 1974 
and reported that his heart was enlarged on percussion with a 
bradycardia of 44 beats per minute. The blood pressure was 
130/80 ne A bigeminal rhythm was noted. X-ray of the chest 
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KEVELSON, NATHAN 5234-2 M6é6yrs. AAT 103-01-0489A 7/3/74 XR#19786/74 


CHEST PA AND LATERAL: Reveals the heart to be enlarged. The posterior | 
border of the left atrium cannot be well visualizec. ‘There is elevation | 
of the lefthemidiaphragm and blunting of both costophrenic angles on 

the frontal film and of the left posterior vertebral phrenic angle 

On the lateral film. The pulmonary vasculature is engorged. 

IMPRESSION: BILATERAL PLEURAL FFFUSIONS, GREATER ON THE LEFT WITH 
ELEVATION OF THE LEFT HEMIDIAPHRAGM, PULMONARY VASCULAR ENGORGEMENT 
WITH PARENCHYMAL INFILTRATES COMPATIBLE WITH PULMONARY EDEMA, welaipigp lif 


NNOT BE RULED OUT. CLINICAL CORRELATION SUGG y Dr -Bard 
‘ a ma 


STPA AND LATERAL VIEWS: Coimparcd with the previous study, reveal a 
aker in the left anterior chest wall with the catheter tip in the 
ventricle. The cardiac size is unchanged from previous films, 

the bilateral pleural effusions and the pulmonary engorgement 
‘lously are no longer present. 
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VNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


INITED STATES OF AMERICA, 


~igainst- 


AL KEVELSON and 
NATHAN KEVELSON 


Defundanta. 


Vnited States Courthouse 
Brooklyn, New York 


Vecwmber 11, 1975 
9:15 o'clock A.M, 


HONORABLE JACK WEINSTEIN, U.S.D.J, 


HENRY LEGENDRE 
ACTING OFFICIAL COURT REPORTER 


A 


« 
» 


Pe@aPrAances 


DAVID G. TRAGER, ESQ. 
Vnited States Attorney 
for the Eastern District of New 


: SQ. 
Assistant U.S. Attorney 


THE CLERK: U.S.A. Veraus Kevelson. 

MR. ZOLOTO: If the Court please, I bring 
this motion for a continuance orally or alternatively 
for medical sevwrance. The defendant Nate Keveleon 
waco represuntwa by Jow Brill, Jow Brill wae sick for 
& long time, cancer, ultimately died. I believe from 
what I have been told there wes no consultation and 
not too much discussion with Joe Brill and/or all of 
hi. ciients for a long time. Then the Grunwald firm 
Bot into the casv, rvpresented both the defundants 
and then somutime in the warly part of August, 1975, 
bagged upon the theory that therc might be a conflict 
of interwet I was rutained to reprvusent Nate 
Kevelson. 

m Auguet 15, 1975 we had a pre-trial 
confurwnew with your Honer and I for the first time 
met John Caden, and after we got through with the 
pre-trial conference we visited with John Caden in 
his officw, I, Mr. Shaw; and I told John Caden I Just 
@Ot into the case, I had a fuw commitments I had te 
fulfill -~ and no question about the trial data. 
agreed we would bw ready, I din't even talk too much 


to Mr. Kevwlson, but upon a cursory reading of the 


file I told him the first thing onthe agenda I was 


going to movw for was for a medical severance. 


20 


= 
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The next meeting or discussion that I had with 


the Federal attorneys was, I was invited to a 


conference, I state I don't know »>at . was there 


for because I was going to make this motion. I said 


that to Mr. Trager. Mr. Trager said he wouldn't try 
the defendar.t if he's too ill to be tried. I dis- 
closed the doctors that I was going to use, that was 


on September 18 -- for some’ reason or other it 


becomes difficult to make appointments with doctors, 
so I couldn't complete this within sufficient time. 
Low and behold on October 13 in the midst of this 
examination being arranged, I think that Mr. Kevelson 
was examined by Dr. Dack on October 16, and I had 
arranged for Mr. Kevelson to be examined by Dr. 
Charles Poindexter. I disclosed to the Federal 
attorney that I would want an independent cariologist 
of eminence to prove what I heard and what I was told. 
I got sick. I recognize that time was of the essence, 


| 


For some reason or other, once I knew that I did not 
| 
| 


suffer any permanent heart damage, I could practice 
law, I could try cases starting January, I was given 
that permission. I wanted something to do with this 
motion and, so, I tried to do the best I could, and | 
the first week I came back to my office I was told 


I could work two hours a day, I cheated and worked 
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three hours a day, called John Caden and said, here 
I"ll give you the reports, all the doctors that I 
"No, bring the motion." 
I prepared the papers with the least emount -- 
is really not my thing -- I should have assigned 

someone to it. In addition Mr. Shaw who had obliga- 
tions, we did the best we could. We took the 
hospital reports and submitted them all to you 
together with every medical backup; together with 
the Maimomides report. We gave you a copy (speaking 
to Mr. Caden) and they say in essence -- I also make 
a statement, I think in my petition, that should the 
Court desire we could go to the doctors and get the 
affidavits to back up everything that they say; and 
in capsuled version, what do the doctors say. 

I pointed out to the Court in .y petition, 
from the background of these men, the type of doctors 
that are saying what they are saying, who they are. 


I have never seen qualifications of a doctor in all 


the years of my practice as that of Charles Poindexter. 


He told me he testifies for the Government in cases 
and is called in. 

I think also Dr. Dack, but I'm not sure he 
does for the Government, I know he's testified in 


cases. 


IO 


6 
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I have never seen eminent qualifications as 


that of Dr. Charles Poindexter and Simon Dack; and 
Dr. Poindexter said Dr. Dack is one of the foremost 
cardiologists we have in the country; and Dr. 
Rosenberg treating Nat Kevelson since 1967, his 
qualifications impressed me. He said way back in 
1967 he suspected a heart condition. 

If you read the report “going downhill" and 
then he says, "he might not be able so survive the 
ordeal of a courtroom trial. He's going to be 
examined on December 16 because he's treated by Dr. 
Rosenberg, and I've offered this, and I will state 
this, we could furnish you a report of that examina- 
tion, should the Court so desire and/or the Federal 
attorney's office. 

Dr. Rosenberg at on. .‘me said he had a heart 
beat as low as 30 +i. necessitated tevtantheten of 
the pacemaker. 

Dr. Dack was the consultant specialist that 
Dr. Rosenberg called in. I asked Dr. Rosenberg, 
let's find out what Dr. Dack says today. He says 
"There is a critical evidence of arteriosclerotic 
heart disease with considerable enlargement -- he 
has a trial pending the Federal Court in January '76, 


it would be my opinion that such a trial would result 
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in considerable aggravation of his angina; that he 
would run into the danger of precipitating coronary 
insufficiency of myocardial ischemia. 

Dr. Poindexter uses language that scares me 
most respectfully. He says, "I think a trial 
procedure" -- after findings that he makes -- and 
incidentally before I go further, I know this from 
discussions with Dr. Poindexter; I know it from 
Stuart Shaw. Dr. Poindexter would not render an 
opinion in this case unless he examined every physical 
report, every cardiogram, every record. I don't 
know if we got a bill -- well, you got a bill from 
Dr. Poindexter. He told me he spent three hours 
examining records, took his own electro-cardiograms 
and he uses this type of language "I think a trial 
procedure would be extremely dangerous and might 
easily" -- and he says might easily, the word 
"easily", the word that really impressed me here -- 
"result in the patient dying suddenly while he was 
being examined, in the courtroom. I therefore 
strongly advise his not appearing tn court." 

Now, because I was 111, I did not read the 
cases and I did not do the research, and I'm still on| 


} 


a four hour a day diet which I hope increases to 


| 
| 
| 
five next week and then normality; but the case as 
| 
1 
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reported to me by Stuart Shaw -- and I did have 
something, editing some portion of the brief, clearly 
indicates in this circuit, that based upon the 
medical reports before your Honor, that in your 
Honor's discretion I would even use the daring 
language “must grant" the very least here a contin- 
uance or a medical severance. 

Now, since 1974, he has been receiving 
unemployment insurance. He had not worked. I don't 
know whether my record indicates this. Certainly 
my -- I find nothing in my petition to indicate he 
had been collecting unemployment insurance. This is 
not a lawyer coming into this case and talking about +- 


making such a brainstorm motion on the eve -- 


THE COURT: Are you entitled to collect 
unemployment insurance when you are medically unable 
to work? | 

MR. ZOLOTO: Are you collecting unemployment 
insurance? 

DEFENDANT NATE KEVELSON: Yes. 

THE COURT: I thought the law was you had to 


be in the labor market. 
MR. ZOLOTO: I don't know how he's collecting, 


He's an employee of a corporation, even though he's 


an officer. 


| 
| 


THE COURT: My impression is » that's the 
law, if you are not in the labor market you cannot 
collect unemployment insurance; maybe disability 
insurance. 

MR. ZOLOTO: I make the point to show that 
Since 1974 

THE COURT: It doesn't help. 

ZOLOTO: He has not been on the record -- 

THE ¢ T: It doesn't indicate. It 
indicates that he's in the market, the employment 
market; I may be wrong. 

MR. ZOLOTO: I don't know what indications 
that possibly could be, what the doctors say, I don't 
know what type of employment market he can be on. 

THE COURT: It doesn't help your case. 

MR. ZOLOTO: I'm making that statement to show 
that he probably hadn't worked since 1974, July 1974. 
The cases and the standards sut down -~ I think I 
made a brief statement, and based on that I would 
rest. 


THE COURT: The Government have anything to 


MR. CADEN: Yes, I do. Basically, the initial | 


position is neither Dr. Rosenberg's letter or the 


| 
letter received from Dr. Dack indicates the defendant | 
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that hw has a heart condition which is conceded 
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Know he's an able doctor. THis is a trial. It's 

not a gym. As far as emotional stress, I don't 

doubt that Mr. Kevelson has had physical wmotional 
Stress since 1974. I think his emotional stress hasn't 
G@ecruased or increased since that time, and the idea 

of coming before the Court and a jury of twelve to 
determine whether he is guilty of the crimes charged +- 
I submit that these affidavits, especially fram Dr. 
Rosenberg and Dr. Dack are insufficient in terms of 


the conclusions that they offer, and I most respect- 


fully say that Dr. Poindexter's concept of the trial 4- 


that is foreign to me; and that's all I have to say. 
MR. ZOLOTO: Let's seo what Dr. Rosenberg 
Says: “Exhibit C. In my opinion there has been a 
Steady downard in this patient, in that he 
has had increased angi i h much less exertion 
He 1s extremely emotional and 
It is my opinion after observing 
having to stand trial would add a 
tremendous amount of stress to his condition, and 
could result in more severe coronary disease and 
coronary insufficiency. 
It is possible that he may not be able to 


Survive the ordeal of a long courtroom trial." 


t 4 
a ' 


are l2 

Now, let's get to Dr. Dack. You say none of 
the doctors say it. Exhibit E, Dr. Dack. 

“R. CADEN: I'm sorry, Exhibit E. 

MR. ZOLOTO. "There was clinical evidence of 
arteriosclerotic heart disease." -- next page, "he 
informed me that he has a trial pending in the 
Pederal Court in January 1976 and it would be my 
Opinion that such a trial would result in considerabl¢ 
aggravation of his angina, and that he would run 
into the danger of precipitating coronary insufficiendy 
or myocardial ischemia." 

Now, you have Dr. Charles Poindexter, he 
reviewed every record, he took the electrocardiagranm, | 
We gave you every record. 

THE COURT: Take it easy. We are all just 
sitting around the table. I'm advising you medically, 

MR. ZOLOTO: Dr. Rosenberg and Dack -- I say 
this very cockerly -- if that's an improper term or 
improper word -- get a doctor, examine this man. 

Many a time he carries around four to six bottles 

with him. He takes one before he walks into my 

office. I've only seen him about four or half a | 
dozen times; Stuart Shaw -- I was sick -- will tell 
you of the experience with this man. I'm not a 


doctor but I'll make a hearsay statement, he's never 
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heard this from mw beforw, he won't live more than 
two years under normal circumstances. Examine him, 
that's what you should do. How could you say this 
based on the statements that the doctor has made. 

I have never sewn such Strong language as has been 
used by the medical profession. I say that with 
your discretion, you can sit down with him and -- 
and then, on the merits -- scometimes one can figure, 
Well, he's a dead duck. I said that in your office 
the very first conference I had with you, and I'll 
Say it today, you really can't prove that Nate 


Kevelson got one penny out of this thing. I'11 tell 


you in no uncertain terms, and I also said in your 


office, what was so earth shattering with this man? 
What's going to happen to Nat Kevelson in addition to 
other things -- but that's not before your Honor now. 

What's before your Honor is strictly the 
medical severance with no contradiction. I have 
nothing from the Government, and the Government 
brings forth no evidence whatsoever to contradict the 
findings of these doctors. 

I say based upon that uncontraverted evidence 
this Court should most respectfully grant this 
motion. Mr. Kevelson is going to be 68 years old in 


February. 
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May I interrupt? I'm on trial 
in Judge Bramwell's court at 10:00, can someone tell 
him where I am? 

MR. ZOLOTO: The report of December 16, I 
jon't know what it would show -- treated by Dr. 
Rosenberg. 

As a lay person, what is going to happen to 
& man who 18 going to be tried who is 68 ywars old 
with a pacemaker. 


THE COURT: When is the case scheduled for 


MR. ZOLOTO: January 26th. I rushed and did 


this the best I could. 


THE COURT: I appreciate that. The papers are 


very good and I've read them. 
I deem that a compliment from a 

Judge of your type. We did the best we could under 
the circumstances. 

THE COURT: I've considered thu matter, I've 
Given it a great deal of consideration. On the papers 
I'll deny the request. 

The trial will be conducted for half days in 
view of the condition of counsel and of the defendant. 
The defendant at any time will be able to have .u 


recess. Thu defendant will be entitled to have in the 
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courtroom a nurse and doctor as required; the nurse 
in the building will be alerted and have necessary 
recusitation equipment. The Government will see 
that that's done. Wo'll proceed as scheduled. 

MR. SHAW: As an officer of the Court, I 
should point out to your Honor that it is my under- 
standing that Mr.Kevelson takes nitroglycerine pills 
and during the course of this presentation to your 
Honor I saw him take another one; and although your 
Honor has made those half days in regard to the 
testimony, Mr. Kevwlson, might in the interest of 
his health, it may have to be luwss than a half day. 

THE COURT: We will certainly consider that. 
I'll take that into account. We'll conduct the 
trial in a way that will minimise the difficulties 


as much a8 possible. Thank you very much. I hope 


you fevl better, Mr. Kuvelson. Have a good year. 


(Whereupon Court stood in recess in this 


matter for thw day.) 
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BENJAMIN ROSENGERG, M. D., F.AC.P. i 10 STRATFORO ROAD 
RICHARD Rvuein, M. O. Baoak.rn, N.Y. 11218 
ALEXANDER J. LAZAR, M. D. EY 


Pp. C. INGeasboLL 9-4600-1 


December 22, 1975 


TO WHOM THIS 


W t report of His 
Honor, Judge Jack Weinst in must, 5 physician, take ex- 
ception to what the judge has propose situation like 
this, the hope is that the client, Mr. N. Kevelson, shall not 
be brought to the point where he needs to be resusitated, 
Effective emergency treatment, i man whose illness is of 
this type, needs special equipment an the type of emergency 
treatment which would be very dif - in a court situation. 
The most serious complications which cot occur in a’ man with 
angina pectoris, is an arrhythmia of bart Ba godine 
fibrillation) which even his implanted pacem cannot success- 
fully prevent. The equipment required i case would be 
a defibrillator, which would be difficult use in court. Other 
emergency equipment would be necessary an is usually only avail- 
able in the hospital or emergen 


ubt about the seriousness 

effect that a prolonged 
that this can be dis- 

sourt to call upon 

| C: a ice, to have another 
ation anc render a decisior In my opin ion, it would 
nfair to 4 Ci this man to face the rdeals of any type of 

court trial, 


ROSENBERG, M.D. 


ROQStLNBERG, M. O., F.A.C.P. 10 STRATFORO ROAD 
HARO RUBIN, M. 2, BROOKLYN, N. ¥. 11218 
ALEXANDER J. LAZAR, M, 0. e 


INGERSOLL 9-4600-1 
P. c, o 


December 18, 1975 


RE: NATHAN KEVELSON 
TO WHOM THIS MAY CONCERN: 


I re-examined Mr. N. Kevelson on December 16, 1975. With 
the cold weather Mr. Kevelson finds a definite increase in his 
angina. His angina has increased more with walking, but does 
occur at rest. 


Examination shows a blood pressure of 150/80 mm. The 
lungs showed a few scattered rales at the left lower lobe, 
posteriorly. The heart was enlarged to the left. The heart 
was paced at a rate of 72 per minute with intermittent irregular 
beats which may have come from the sinus. The abdomen was not 

The liver edge was palpable. The extremties showed 
no edema. The patient complained of some pain in the left arm 
which was intermittent and associated, at times, with effort, and 
at other times with rest. 


Mr. Kevelson’s condition has deteriorated a little more 
han previously, in my opinion. His angina seems to be worse, 
that it occurs at rest. I wish to reiterate that I do not 
believe the patient should stand trial’ because I believe that 
an or@eal in the court room could lead to a worsening of his 
condition, and even to a fatal demise. 


Yours very truly ) 


- 


« 


» 
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Benjamin Rosenberg, M.D. 


A 124 


UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


id LO ON A Me tm ete ems see ce Syl” 


UNITED STATE‘ 


~against- 


AL KEVELSON and NATHAN KEVELSON, 


Before 


OF AMERICA, 


od 


ee 


74-CR-370 


Defendants. : 


Unitec States Courthouse 
Brooklyn, New York 


January 9, 1976 
10230 o'clock A.M. 


HONORABLE JACK WEINSTEIN, U.S.D.J. 


ILENE GINSBERG 
OFFICIAL COURT REPORTER 


Appearances: 


DAVID G, TRAGER, ESQ, 
United States Attorney 
for the Eastern District of New York 


BY: JOHN CADEN, ESQ, 
Assistant U.S, Attorney 


HYMAN L,. ZOLOTO, ESQ, 
600 Madison Avenue 
New York City, New York 


Attorney for Defendait Nathan Kevelson 


ae ee: 
pe 


inal Cause for Reargument, 


oP eke V AL SeVelSOnN and Nathan Kevelson,. 


ii { : ke haven't set a date of trial here, 
i 
iv P| , 
° : fea, we ¢ ~~ January 2¢, wit! 
f 
the Liat ( ul Or wnuary rth. 
$ What re + re for this morning? 
° TOs Ni : tion. As I understanég 
4 ‘ ‘ 
Lt ‘Ire tflice, there is a letter for a motior 
to rear 4 mic i UML CO vour honor, 
: lad to hear you anytime. It is 
‘ 1 pleasure to see you, Y just wantea to know why 
J #1 you this mornine. 
L4 ‘ , ' 
«© BOLOTO? You too. Tt 1 pleasure, 
iave any il11 motives, You are an able 
icj uN ou lawyer and I'in qoing to refer to 
that ryuinent, lways a pleasure, 
Ly 2 @ woods to take it for granted that 
Fe , ' | 
your lLonor is wel aware of what spened on LDecenber| 
20) 9 
lit ant argument anc with the exhibits and ir 
adaition thereto, i ll aware the letter that 
was sent t our lonex n December 29, | 
- URT: By fF ay ee it. I thank j 


’ » LOLOTO: It would be important for you 


R27 


to have it az I will refer to certain things that 
were Said and written and my explanations, 

THE COURT: Is that it? 

(Document handed to defense counsel.) 


MR. ZOLOTG: Yes, that should be the letter 


in which I expressed a deep appreciation if you would 


afford me an opportu ’ to be reheard as to your 
decision on vVecember 11th. 

I ordered a copy of the minutes and I have 
them and if I refer to minutes and say anything what- 
soever not in accord with anybody's recollection I 
will give you the page number and read it, should 
anybody desire, 

Yne thing I haven't mastered in all the time I 
Nave practised law is that when 1 order the minutes, 
should I order copy for the Court and I didn't know 
whether cor not T should. 

iow, in my letter I tell you that I made an 
error so that the defendant when you asked him -~- 
it's page 14 -- 


THE COURT: . I remember the event very 


ZOLOTO: The question of the unemployment 


COURT: Yes. 


5 
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MR, ZOLOTO: I have here -- and I don't get 


to see Mr. Kevelson often -- I have: great difficulty 


} 


in preparing him anc I told him to bring this morning 


to Court so that maybe my papers are loosely presented 


without the exhibit -- I will dco whatever your Honor 


directs me to do -- I told him not to cash the last 


check he received and I have two phtostatic copies 
of the check, 


THE COURT: Mark it in evidence at this hearing, 


MR, ZOLOTO: The check is clearly one for 


Social Security for the month of December and I also 
represent to this Court on behalf of the defendant -~-| 
THE CLERK: Court Exhibit 1 in evidence. 

(So marked.) 
MR. ZOLOTO: (Continuing) He has represented 


to me that it is these checks that he received. 


© 


iow, in my petition and an affidavit from 
Stuart Shaw which were part of the papers before your| 
lionor, we say we cannot prepare this man for trial. 

Scuart Shaw took over when I was in the 
hospital << 

HE COURT: How are you feeling now? Feeling 


better? 


Mk. ZOLOTO: I feel great. People tell me I 
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look great. But these cardiologists, maybe they 
don't think the way I think or should think. They 
sort of keep me down and tell me I'm not that well. 

I have never felt as good as I feel and my 
mind has never been as clear as it is. I feel so 
able. 

SO, anyway, this is but a clear example of 
what I want to point out to the Court. 

i am ashamed of what I said when I came here 
and you said to me, “liow does it help you?" I said 
that the reason I talked about the unemployment 
insurance is that I believed it to be -- to show you 
or show the Court evidentiary-wise that since July, 
1974, this man has not worked. That was the purpose, 

To me, it wouldn't have made any difference 
for the purpose of the statement, whether he was 
collecting unemployment insurance or social security. 

llowever, without bragging about myself, if I 
was coming in on a motion of this type, before 
statements like that would be made by me -- or one 
would have the right to assume that I would have at | 
least sat down and interviewed the client -- I could 


| 
never have made such a statement which T am ashamed of, 


Now, Mr. Kevelson sat here, didn't say yes or | 


anytiing. It bothered me. When I got the 


\ 


cn 
minutes it really bothered me, 


«¢ 


So, from December 11 to now I met him once, 


I called him up and either one of his sons took him 


to my office and he said in fact, "I just got a check, 


Should I cash it?" I said, “Keep the original. Make 


photostats so when I come before the Court I will tell 


the Court.” 

Another thing, I said in my letter to you to 
reconsider your decision because I expect a report 
from Doctor Simon Dack in accordance with your 
decision and Mr. Shaw of my office took care of the 
details with respect to that. 

I think it was the day before Christmas <-- 
talking from memory -- that Stuart Shaw, who is in 
the building and when he gets through in hig Part 
will meet me up here, delivered to Doctor Dack a 
copy of your decision and all the minutes together 


with Poindexter's letter and this other doctor's -- 


his name I forget -- Doctor Rosenberg's letter becaus@¢ 


we had then already received the letters from then, 
Stuart Shaw informed me that Doctor Dack was 
on vacation or going on vacation the next day or 
was on vacation -~ I don't really remember -- and I 
wrote you a letter and said he will be back from 


his vacation and return on January 5th and I had 


| 


| 
| 
| 
| 
| 
| 
| 
| 
| 


ee 
every reason in the world to believe that I would 
get a report from hin, 
Now, I know Doctor Dack very well. I know 
him. I Know him. He knows me, He was an honored 
quest a dinner in my honor, as a matter of fact. 
an honored man but never had anything to do with 
our office, 
iia letter is to Doctor Rosenbera. I called 
him in. I said I wanted an expert cardiologist and 
in my opinion there is none more qualified than Doctor 
Poindexter who examined me and rendered his opinion. 
I called Poctor Dack on January 5th. I didn't 
get a report in my office. Got on the phone, He 


called me Ws He says, “lly, there's a decision 
’ ] y 7 


I have made, I will never, in any Court case, any more 


write a report or testify for nobody. I won't do it 
for you." 

I said, "Doc, you have a moral obligation to 
jo that, I am not asking you to concur, to agree or 
disagree, All I am asking you is for the opinion. 
We will pay you for your time. Send me the bill or 
sent Kevelson the bill or send Doctor Rosenberg the 
bilt,* 

I told him that it is unfair that he should 


do this. 
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I then said to him, on the phone, “Is there 
anything that these doctors have said that you 
Gigsagree with?" lie said, "No,* 

“@ then said -- first he cave me an argument 
anc Said that this is going to lead to hie testifying 
An Court, I said, 4 an not saying that to You now, 
All I am requesting from YOU 1.8 & report. That is 
all that is necessary, Write anything that you see 
fit to write. Is there anything that you disagree 
with?" He said, "No, but I am not jetting involved 
Mn any more cases with anybody including you, * 

Well, quite frankly I was shocked, I said, 
OC, Out you wrote a report. A judge rendered a 
cecision, voctors tell me what the judge has decided 
to do is wrong mecically, That's what I want you to 
respond to." He said, "I wrote a report to Judge 
Weinstein. lie knows how 1 stand. It is very clear, 


" 


That should be sufficient, There is no disagreement. 4 
I do not intend to reiterate or specifically 
19 back as to what was said 8O that we will have a 
long drawn out record but it is important for me to 
again make clear Plaintiff's Exhibit E «« 
THE COURT: Defendant's, yOu mean, 
MR. Z4OLOTO: Pardon me, Defendant's Exhibit be 
| 


I was in the hospital then. 


| 
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Thie ia dated October 17,°1975, written by 
Dector Lack to Doctor Benjamin Rosenberg. 

I am going to stress three things. Firstly, 
he says: There is clinical evidence of arterial 
eclerowis particularly heart disease with considerable 
cardiac enlargement, coronary ineufficiency and 
severe angina pectoris on mild stress, The patient 
must continue to limit his physical acitivities and 
to avoid al! emotional stresses. He informed me that 
he has a trial pending in the federal court in 
January, 1976 -- he doesn't mention the date, he 
mentions the month -- and it would be my opinion 
that such a trial would result in considerable 


aggravation of his angina and that he would run into 


the danger of precipitating coronary insufficiency 


or mild cardial ischemia. 

tow, that's clear, I went over that at the 
last argument of the motion. 

Now, Doctor Dack very temperamentally, to me 
on the telephone, says, "I told him, I don't want 
to get involved, I will not get involved, I have 
9 appointments a day. I visit patients at the 
hospital, I teach and I write. That's it, That's 
enough. I will not do it, even for you,.*® 


There is no way that I know that I can force 
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him to do it and I have thought a lot about it because 
| 
2 | the first reaction one gets is this is a phony or 


something that he can't respond and I am stating 


to this Court that I believe that if a judge called 


a doctor and talked to the doctor he would be 
apprised of the facts. 

I also believe -- and I know this -- that 
Simon Dack would not write what he wrote and that 


doesn't mean to me that Mr. Kevelson can stand trial. 


| 
| 


Sinon Dack told me that he does not disagree 


| 
| 


with whatever the doctors subsequently wrote which 
letters were given to you and I find that my office i 
i want to apologize -~- it was a little sloppy -- we 
didn't mark them as exhibits and just sent them with 
the letters. That is the part-time problem I have. 
THE COURT: I don't understand the nature of 


the argument or why we need Dack. I agree those are 


1s all eminent doctors and I accept what they say at 
= face value. There is no evidence submitted by the 
a Government to indicate the doctors are wrong. iE 
* | accept them. I don't need them here. | 
22 | MR. ZOLOTO: You are not telling me you have 
\] 
ill any evidence to the contrary -- 
. 24 | 


THE COURT: I don’t. The man is ill. 


MR. ZOLOTO: I am going to say that you are a 


1 436 ‘a 


very able judge and a good lawyer and you cannot 


make such a finding. | 


THE COURT: I never found that he is not ill. 
It is conceded by the Government that he is ill. 

MR. ZOLOTO: But you cannot make such a finding 
that he can stand trial. 

Have him examined by any doctor -- 

THE COURT: I can see that he is an old man 

is ill. I have seen old men, 

He doesn't look well today. 

How are you feeling? 

THE DEFENDANT: I have pain. 

THE COURT: He doesn't look well. He is 
getting ill as you speak. The argument isn't helping) 
much, 

Do you want to take a little break now? 

THE DEFENDANT: I'd like to walk out. 


THE COURT: Do you want to take a little 


MR. ZOLOTO: I don't want -- 

THE COURT: (Addressing court spectator.) 
Ave you here with Mr. Kevelson? Are you 'the other 
defendant? 

MR. ZOLOTO: No, he is not. He is a rabbi. 


He has two sons that are rabbis -- 
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THE DEFENDANT: No, one. 


THE COURT: What does this son do? 


THE DEFENDANT: He works. 


he 


THE COURT: Well, we all work. What kind of 
work does he do? 

THE DEFENDANT: He is a salesman, 

THE COURT: (Addressing court spectator.) 
Take your father out and let him rest a bit. If he 
wants to rest a bit, let him. 

(Whereupon, defendant exited the courtroom.) | 

MR. ZOLOTO: I apologize if I do anything -- 

THE COURT: There's no question the man is ill 


He is 68. He has a heart condition and the doctors 


are right -- a trial never hurts a judge but anybody 


with a heart condition is going to be hurt and there 


is a danger involved in these heart condition cases. | 

| 

But, I must decide whether -- bearing in mind the | 
18 } 
risks involved and the necessity of justice -- he is | 
to be tried -- 


MR, ZOLOTO: Without any other evidence? 


THE COURT: I don't need the evidence because 


I cencede the accuracy of the statements in your 


material. The Government isn't contesting it. I 


assume the Government doesn't have it. 


. } I can look and see the man is not a well man. 
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But, this is a policy decision I have to make. It 
is a serious tax case. Most of it will be done on 
the record. 95 per cent of this trial is going to 
be a record trial, I take it. Is that s0? 

MR. CADEN: A good part of it. 

MR. ZOLOTO: That would not be true if he was 
physically able -- 

THE COURT: 

MR. ZOLOTO: (Continuing) -- I say that to you 
most respectfully. 

THE COURT: I assume what you are saying is 
true. I have no reason to doubt you. You are a very | 
eminent lawyer. But, I don't believe that the de- 
fendant’s condition will appreciably affect his 
capacity to deferd the case, If I did, I wouldn't 


permit it to go to trial. 


I will inform the jury that he is ill and thera 


are these problems and therefore he is not in a po- 
sition to defend himself as vigorously, physically, 
as he might otherwise and they can take into account 
if he testifies. 

Do you plan to put him on? 

MR. ZOLOTO: How could he testify? 


THE COURT: I am asking you. Do you plan to 


put him on? 
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MR. ZOLOTO: How can I in view of what the 
doctors say? 
COURT: Well, I will tell them, in fairness 
to you and him, in addition to the incrimination 
Charge, of his illnes [ will Go whatever I can to 
you have a physical 


4 


ZOLOTO: : ; believe I have a physcial 


happy to hear that. But, if 
you do have, I will be delighted to hear you on it. 
I am not going to put off the case. 
MR, ZOLOTO: fo that I understand this, even 
1 impartial physician said that Mr. Kevelson 
should not go to trial -- 
THE COURT: He cannot say that. Only I can 


All he can tell me is what the danger and 


@ problems are, That's what a doctor is for. | 


I accept what you submitted as being accurate. 
It may well be that this is such a strong case 
that you want to take i to the Court of Appeals 
on mandanus, 
The case is set for the 26th and 1 plan to go 


ahead, I have no feeling about your doing that and 


getting reversed. It is a question of law. My 


16 
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Opinion can be wrong. However, that is the way I 
analyze it. 

MR. ZOLOTO: I know that. 

So I don't say this in bad taste to your Honor | -- 
I become emotional about that -- I certainly do intend 
to proceed and take this to the Court of Appeals 
because I feel that based on the record and the facts, 
the statements made by the doctors, a statement made 
by me that has no provative value but I made that 
Statement upon which -=- about what I heard orally -- 
he will not live -- doctors feel pretty sure he will 
not live for more than two years if there is no trial 
because he has got deterioration. 


Doctor Poindexter says -—- a member of the 


Supreme Court panel -- he says in only one case was 


he wrong where a patient lived a year whether he went) 


to trial or didn't go to trial which coincidentally 
is the Bernstein case but he hasn't passed yet -- 
THE COURT: Well, I appreciate it. 
If you are going to take this up in the Court 
of Appeals move quickly because I am not staying the 
case. I have a very serious calendar problem. We 


are under a very strict speedy trial rule compelled 


by the Court of Appeals. 


I have jail cases. I am now trying the 
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Chesimard case which was added to my calendar because 
Chief Judge Mishler couldn't take the case. I cannot | 
juggle my calendar. That is why I am not giving you 

a stay. If the calendar were different I would give 


you a stay and give you more time to go up. If you 


are going to proceed you have to do it forthwith. 

MR. ZOLOTO: I am going to proceed forthwith. 

THE COURT: Good, 

MR. ZOLOTO: I am also saying to your Honor 
that the only time that I will make an application 
for a stay is if there is no decision by the Court 
of Appeals. I am now saying to the Court stenographer| -- 

THE COURT: I am telling you now I won't give 
you a stay. You will have to make the application 
in the Court of Appeals. The record should be clear 
that I cannot adjust my calendar, 

MR. ZOLOTO: I understand that clearly and 
that is what John Caden and I were talking about outsifie. 
I said to him, as I say to you, we will be ready to 
pick up the minutes at the stenographer's earliest 
possible convenience. We will forthwith prepare the 
petition -- follow me ~- to the Court of Appeals, 


THE COURT: The quicker I get a‘ decision the 


better because if I am not trying your case I must 


bring in another case and it is a very difficult thing} 


18 
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MR, ZOLOTO: I am representing to you that 
it will be taken care of forthwith. 

THE COURT: Wonderful. 

MR, ZOLOTO: If I don't get a decision from the 
Court of Appeals and I do everything with reasonable 
dispatch I will have to go the Court of Appeals and 
get a stay, 


THE COURT: Yes. You are not getting it from 


MR. ZOLOTO: I have never changed that position 
with John Caden, 

THE COURT: I think you have a clear record, 

MR. ZOLOTO: Yes, and the issue is a simple one 
for the Court to decide, 

THE COURT: I have granted Stays. I have put 
off trials 


MR. cOLOTO: No, no, no. I find no fault with 


TUE COURT: In this case I am exercising my 


judgment as best I can. It is always a difficult 


decision for a trial judge to make because a defendant 
} 


may drop dead in the course of the trial or become 
ill and then the judge has it on his conscience. But 
I cannot help making difficult decisions, I have 


had defendants collapse in Court, Fortunately, we 
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have never had any serious illness during the course 
of the trial and I hope that will continue, But, I 
cannot, in order to protect my emotional health, put 
off trials whenever there is a risk. That is a risk 
we have to take. 

Take care of your own health. That's the main 


thing. 


MR, ZOLOTO: I find no fault. I only disagree ~~ 


THE COURT: With my finding. I understand. 
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Decenber 29, 


Hon. David G. Tracer 

United States Attorney 
Eastern Nistrict of Tew York 
225 Cadman Plaza l'ast 
Brooklyn, New York 11201 


Attention: John L. Caden 
Assistant United 


states Attorney 


Re: United States v. Al Kevelson 
74 CR 374% + 


Dear Mr. Trayer: 


As I telephonically advised Assistant United States Attorney 

John L. Caden this date, pursuant to discussions with my client, 
Mr. Al Kevelson, the above entitled action will be disposed cf 
pursuant to a plea of Cuilty to the major count of this indictment 
or such other count as may Le appropriate, or the date heretofore 
set for trial, i.e., January 26, 1976, before the Honorable Jack 
B. Weinstein. 


Should there be any questions concerning this matter, please do 
not hesitate to communicate directly with the undersigned at your 
earliest possible convenience. 


Very truly yours, 


Raymond Bernhard Grunewald 
Hon. Jack B. Weinstein ' 
United States District Judge 
United States Courthouse 
225 Cadman Plaza Fast 
Brooklyn, New York 11201 


